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OPINION
WALLACH, Judge:

|
Introduction

This matter comes before the court on Plaintiff Hornos Electricos
de Venezuela S.A’s ("HEVENSA") Rule 56.2 Motion for Judgment
Upon the Agency Record (“HEVENSAs Motion”), in which
HEVENSA challenges certain aspects of the final determination of
the United States Department of Commerce (“Commerce”) in Notice
of Final Determination of Sales at Less Than Fair Value;
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Silicomanganese from Venezuela, 67 Fed. Reg. 15,533 (Apr. 2, 2002)
(“Final Determination”). The period of investigation (“POI”) covered
by the Final Determination was April 1, 2000 through March 31,
2001. Id. at 15,534. For the reasons that follow, HEVENSA's Motion
is denied.

1
Factual and Procedural Background

On April 6, 2001, Defendant-Intervenor Eramet Marietta, Inc.,
along with another petitioner, filed a petition with Commerce and
the United States International Trade Commission (“ITC”) request-
ing the imposition of antidumping duties on imports of
silicomanganese from India, Kazakhstan, and Venezuela. See Notice
of Initiation of Antidumping Duty Investigations: Silicomanganese
From Kazakhstan, India and Venezuela, 66 Fed. Reg. 22,209 (May 3,
2001). On April 26, 2001, Commerce initiated antidumping investi-
gations of silicomanganese from these countries. Id. On May 21,
2001, the ITC notified Commerce of its preliminary determination
that there was a reasonable indication that an industry in the
United States was materially injured by reason of imports of
silicomanganese from India, Kazakhstan, and Venezuela. See
Silicomanganese from India, Kazakhstan, and Venezuela, 66 Fed.
Reg. 31,258 (June 11, 2001).

On November 9, 2001, Commerce published its preliminary deter-
mination of sales at less than fair value of silicomanganese from
Venezuela. See Notice of Preliminary Determination of Sales at Less
Than Fair Value; Silicomanganese From Venezuela, 66 Fed. Reg.
56,635 (Nov. 9, 2001) (“Preliminary Determination”).

In its Preliminary Determination, Commerce determined, inter
alia: (1) not to accept HEVENSA's claim for a duty drawback adjust-
ment; (2) that no level of trade (“LOT”) adjustment was warranted
because only one LOT existed in HEVENSA's home market; (3) not
to allow an adjustment to HEVENSA's cost of production (“COP”) for
a transformer failure that occurred during the POI; (4) that the date
of invoice was the proper date of sale for all of HEVENSA's home
market and U.S. sales; and (5) to use average short-term lending
rates calculated by the United States Federal Reserve (the “Federal
Reserve”) to calculate HEVENSA's home market imputed credit ex-
penses. Id. at 56,636—638; see also Memorandum from Deborah
Scott, Analyst, through Robert James, Program Manager, and
Michael Heaney, Team Leader, to The File, Analysis of Data Submit-
ted by Hornos Electricos de Venezuela, S.A. (HEVENSA) for the Pre-
liminary Determination of the Antidumping Investigation of
Silicomanganese from Venezuela (A-307-820) (Nov. 2, 2001) (“Pre-
liminary Analysis Memo”) at 2-8; Nonconfidential Appendix to Brief
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of Eramet Marietta Inc. in Opposition to HEVENSA's Motion for
Judgment Upon the Agency Record (“Eramet Pub. App.”) 2. Based on
a comparison of HEVENSA's U.S. sales prices (“USP”) to normal
value (“NV") during the POl , Commerce found that silicomanganese
from Venezuela was sold at less than fair value. Preliminary Deter-
mination, 66 Fed. Reg. at 56,635.

From November 28, 2001 through December 9, 2001, after publi-
cation of the Preliminary Results, Commerce “conducted a verifica-
tion of the sales and cost questionnaire responses” submitted by
HEVENSA and issued a sales verification report. Final Determina-
tion, 67 Fed. Reg. at 15,534. In its Final Determination, Commerce’s
determinations regarding these issues remained essentially un-
changed, and the agency calculated a dumping margin for
HEVENSA of 24.62 percent. Final Determination, 67 Fed. Reg. at
15,535.

The ITC notified Commerce of its final affirmative injury determi-
nation on May 16, 2002. See Silicomanganese from India,
Kazakhstan, and Venezuela, 67 Fed. Reg. 35,832 (May 21, 2002). On
May 23, 2002, Commerce published the antidumping duty order on
silicomanganese from Venezuela. See Notice of Amended Final Deter-
mination of Sales at Less Than Fair Value and Antidumping Duty
Orders: Silicomanganese From India, Kazakhstan, and \enezuela,
67 Fed. Reg. 36,149 (May 23, 2002).

11
Jurisdiction and Standard of Review

Jurisdiction lies pursuant to 28 U.S.C. § 1581(c) (1994). The court
must sustain Commerce’s determination in an antidumping investi-
gation unless it is “unsupported by substantial evidence on the
record, or otherwise not in accordance with law.” 19 U.S.C.
8 1516a(b)(1)(B)(i) (1999). Substantial evidence is defined as “such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.” Consol. Edison Co. v. Labor Bd., 305 U.S. 197,
229, 59 S. Ct. 206, 83 L. Ed. 126 (1938). To be in accordance with
law, Commerce’s actions must be “reasonable under the terms of the
relevant statute.” Shakeproof Assembly Components Div. of Ill. Tool
Works, Inc. v. United States, 102 F. Supp. 2d 486, 489 (CIT 2000).
This court must defer to Commerce’s reasonable interpretation of
the statute. See Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570
(Fed. Cir. 1994). This deference is based upon the recognition that
“Commerce’s special expertise in administering the anti-dumping
law entitles its decisions to deference from the courts.” Ta Chen
Stainless Steel Pipe, Inc. v. United States, 298 F.3d 1330, 1335 (Fed.
Cir. 2002).
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v
Analysis

On appeal, HEVENSA argues that

(a) a duty drawback adjustment should have been allowed; (b)
two, rather than one, levels of trade should have been recog-
nized; (c) a cost of production adjustment should have been per-
mitted due to the transformer meltdown as this was the
equivalent of a force majeure event; (d) contract date, rather
than invoice date, should have been used as a date of sale; and
(e) actuall home market credit expenses should have been
used . . ..

HEVENSA's Motion at 3.

A
Commerce’s Decision to Deny HEVENSA's Claim for an Upward
Duty Drawback Adjustment to HEVENSA's Export Prices is
Supported by Substantial Evidence and in Accordance with Law

19 U.S.C. § 1677a(c)(1)(B) provides for an upward adjustment to
export price for import duties that are “imposed by the country of ex-
portation which have been rebated, or which have not been collected,
by reason of the exportation of the subject merchandise to the
United States.” Id. § 1677a(c)(1)(B) (1999). The purpose of a duty
drawback adjustment is to prevent dumping margins from arising
because the exporting country rebates import duties and taxes for
raw materials used in exported merchandise. Far East Mach. Co. v.
United States, 12 CIT 428, 430 (1988). In other words, a duty draw-
back adjustment takes into account any difference in the prices for
home market or normal value and export sales accounted for by the
fact that such import duties have been paid on inputs used to pro-
duce the merchandise sold in the home market, but have not been
paid on inputs used to make the merchandise exported to the United
States.

“A respondent seeking a duty drawback adjustment may base its
claim on a foreign government program that either provides respon-
dent with a rebate for import duties, or grants to respondent an ex-
emption from import duties, for imported merchandise that is subse-

1HEVENSA presents its case before this court largely by incorporating, by reference,
portions of submissions made to Commerce prior to the Final Determination. In fact,
HEVENSA's brief, containing five issues for appeal, contains barely three pages of “discus-
sion.” The court finds this method of briefing a case highly unusual, of little assistance to
the court, and essentially tantamount to a concession that HEVENSA's arguments lack
merit. HEVENSA chose to raise, in its reply brief, arguments that should have been made
initially, thus denying the other parties an opportunity to fully respond. If those arguments
were of great moment here, the court would permit Defendant and Defendant-Intervenor
another opportunity to respond in writing.
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quently exported.” Allied Tube & Conduit Corp. v. United States, 132
F. Supp. 2d 1087, 1093 (CIT 2001). In order to determine whether re-
spondent is entitled to a duty drawback adjustment, Commerce has
employed a two-prong test that determines whether: (1) the import
duty paid and rebate payment are directly linked to, and dependent
upon, one another; and (2) there are sufficient imports of the im-
ported raw materials to account for the duty drawback on the ex-
ports of the manufactured product. Federal-Mogul Corp. v. United
States, 862 F. Supp. 384, 410 (CIT 1994) (citing U.S. Int'l Trade
Admin., U.S. Dep't of Commerce, “Study of Antidumping Adjust-
ments Methodology and Recommendations for Statutory Change” 26
(1985) (“1985 Adjustment Study”)). This court has held that to sat-
isfy the first prong of Commerce’s duty drawback test, the party
claiming the adjustment must establish that “import duties are actu-
ally paid and rebated, and there is a sufficient link between the cost
to the manufacturer (import duties paid) and the claimed adjust-
ment (rebate granted).” Far East Mach. Co., 12 CIT at 976 (quoting
Huffy Corp. v. United States, 632 F. Supp. 50, 53 (CIT 1986)).

Commerce rejected HEVENSA's claim for a duty drawback adjust-
ment based on two grounds. First, Commerce explained that al-
though HEVENSA “described the duty drawback program in which
it participated as an ‘exemption program,’ the regulations it provided
in its original questionnaire response described a ‘refund program.’”
Preliminary Analysis Memo at 7. Second, Commerce charged that
HEVENSA “failed to provide certain documentation requested by
the Department.” Id. Specifically, Commerce explained that it re-
quested that HEVENSA provide copies of all documentation related
to its duty drawback claim and that, while HEVENSA provided a
copy of an authorization from the Venezuelan government for duty-
free importation, it did not provide copies of the five applications ref-
erenced in the authorization. See id. Thus, Commerce rejected
HEVENSA's claim because the company did not provide the agency
with evidence sufficient to warrant an adjustment.

HEVENSA argues that Commerce should reconsider its decision
to disallow HEVENSA's claim for a duty drawback adjustment and
specifies that its “position in this regard was detailed in paragraphs
19-20 of our November 29, 2001 submission,? which we incorporate
by reference here.” HEVENSA's Motion at 4. Those paragraphs ex-
plain that HEVENSA

2HEVENSA's November 29, 2001 submission is a letter in which HEVENSA memorial-
ized a statement of minor clarifications and minor corrections of previously submitted data
made at the beginning of sales verification on November 28, 2001. See Letter from Aitken
Irvin Berlin & Vrooman to Honorable Donald Evans, Secretary of Commerce, U.S. Depart-
ment of Commerce Re: Silicomanganese from Venezuela, Investigation Submission (Nov. 29,
2001) (“HEVENSA Nov. 29 Letter”); Confidential Appendix to Defendant’s Opposition to
Plaintiff's Motion for Judgment Upon the Agency Record (“Defendant’s Conf. App.”) at Tab
C.
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mistakenly filed with the Department the duty drawback regu-
lations in effect in Venezuela at the time of the original investi-
gation seven years ago. During the POI, HEVENSA availed it-
self of the current Venezuelan duty exemption program, rather
than a duty refund program. But, in fact, HEVENSA subse-
quently remedied this error. Specificallyy, HEVENSA filed ex-
cerpts from the duty exemption program. ... Since HEVENSA
availed itself of the duty exemption program, rather than a
duty drawback program, of course it did not file duty drawback
“applications”. This is the procedure under U.S. duty drawback
law, but not under Venezuelan law. What HEVENSA did do
was to comply with Venezuelan law and file reports of its activi-
ties in availing itself of the duty exemption program.

HEVENSA Nov. 29 Letter at 6; Defendant’s Conf. App. at Tab C.
HEVENSA thus articulated that it had participated in a duty draw-
back program in which it was exempt from paying, rather than re-
ceiving a rebate on, import duties on certain inputs used to produce
silicomanganese for export.

Based on this explanation, Commerce examined whether import
duties were not collected (i.e., exempted) on imported inputs because
those inputs were used to produce silicomanganese that was ex-
ported. Commerce explained that the documentation on record did in
fact show that import duties were not paid by HEVENSA on certain
inputs because “HEVENSA indicated that it intended to use those
inputs to produce silicomanganese for export.” Memorandum from
Joseph A. Spetrini, Deputy Assistant Secretary AD/CVD Enforce-
ment Group Ill, to Faryar Shirzad, Assistant Secretary for Import
Administration, Issues and Decision Memorandum for the Final De-
termination of the Antidumping Investigation of Silicomanganese
from Venezuela (A-307-820) at 15 (Mar. 25, 2002) (“Issues and Deci-
sion Memo”); Eramet Pub. App. 4. However, Commerce also noted
that there was no evidence on the record demonstrating that
HEVENSA did pay import duties on inputs used in the production of
silicomanganese sold in the home market. Id. To address this dis-
crepancy, Commerce issued a supplemental questionnaire on August
14, 2001, requesting that HEVENSA submit a worksheet and sup-
porting documentation demonstrating that the silicomanganese sold
in the home market during the POI was produced using imported
material on which the import duty was paid. Id. Despite this oppor-
tunity, HEVENSA did not respond Commerce’s request and “at no
point in this proceeding did Hevensa seek to establish it had paid
import duties used in the production of silicomanganese sold in the
home market.” 1d.

“As with all favorable adjustments to normal value or export price,
respondent bears the burden of establishing both prongs of the [duty
drawback] test, and therefore, its entitlement to a duty drawback
adjustment.” Allied Tube & Conduit Corp., 132 F. Supp. 2d at 1093;
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see Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1040 (Fed. Cir.
1996) (“Commerce has reasonably placed the burden to establish en-
titlement to adjustments on [respondent], the party seeking the ad-
justment and the party with access to the necessary information.”);
see also Primary Steel, Inc. v. United States, 17 CIT 1080, 1090, 834
F. Supp. 1374, 1383 (1993) (“The burden of creating a record from
which the ITA could determine whether [respondent] was entitled to
a duty drawback adjustment rested with [respondent], not Com-
merce.”).

While HEVENSA has established that it was exempt from paying
import duties on inputs used to produce silicomanganese for export,
it has failed to establish that it paid import duties on inputs used to
produce silicomanganese sold in Venezuela. Commerce has reason-
ably established the payment of import duties on imports used for
sales in the domestic market as a necessary prerequisite for the es-
tablishment of a duty drawback claim. See e.g., Final Results of Anti-
dumping Duty Administrative Review: Silicon Metal from Brazil, 63
Fed. Reg. 6,899, 6,909 (Feb. 11, 1998) (“Payment of . . . duties on the
importation of inputs used for domestic sales, but not for export
sales, is necessary to establish a drawback claim”). HEVENSA's fail-
ure to create a record showing the payment of duties on the importa-
tion of inputs used for domestic sales, but not for export sales, de-
feats its duty drawback claim. Commerce’s denial of HEVENSA's
claim for a duty drawback adjustment is thus supported by the
record and in accordance with the law.

B
Commerce Properly Determined That Only One Level of
Trade Existed for HEVENSA's Home Market Sales

In determining whether subject merchandise is being, or is likely
to be, sold at less than fair value, Commerce makes a comparison be-
tween the export price (“EP”) or constructed export price (“CEP”)
and normal value. 19 U.S.C. § 1677b(a) (1999). Normal value is the
comparable price for a product like the imported merchandise when
first sold “for consumption in the exporting country, in the usual
commercial quantities and in the ordinary course of trade and, to the
extent practicable, at the same level of trade as the export price or
constructed export price.” Id. § 1677b(a)(1)(B)(i). Thus, the anti-
dumping statue requires Commerce to determine normal value
based, to the extent it is practicable to do so, on foreign market sales
at the same level of trade (“LOT") as the export price of U.S. sales.
Id. If Commerce cannot find sales in the foreign market at the same
LOT as U.S. sales, it will compare U.S. sales and foreign market
sales at a different LOT. If Commerce determines that U.S. sales are
made at a different LOT than foreign market sales, the antidumping
statute provides for an adjustment to normal value when certain fac-
tors are satisfied. See id. § 1677b(a)(7)(A).
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Commerce’s regulations indicate that the agency “will determine
that sales are made at different levels of trade if they are made at
different marketing stages (or their equivalent). Substantial differ-
ences in selling activities are a necessary, but not sufficient, condi-
tion for determining whether there is a difference in the stage of
marketing.” 19 C.F.R. § 351.412(c)(2) (2002). The Statement of Ad-
ministrative Action (“SAA")? also provides that “a difference between
the actual functions performed by the sellers at the different levels
of trade in the two markets” is a requisite factor in finding that there
is a difference in the LOT and an adjustment is thus warranted.
Uruguay Round Agreements Act, Statement of Administrative Ac-
tion, H.R. Doc. No. 103-465, at 829 (1994), reprinted in 1994 U.S.C-
.C.A.N. 4040, 4168. “In sum, to qualify for a LOT adjustment, a
party must demonstrate that the difference in level of trade: (1) in-
volves the performance of different selling activities; and (2) affects
price comparability, as evidenced by a consistent pattern of price dif-
ferences.” Koyo Seiko Co. v. United States, 22 CIT 424, 427 (1998).

In its Preliminary Determination, Commerce found that

[i]n the home market HEVENSA reported two channels of dis-
tribution—sales to end users, and sales to a trading company.
For both channels of distribution in the home market,
HEVENSA performed similar selling functions, including sales
logistics and inventory maintenance. Because channels of dis-
tribution do not qualify as separate levels of trade when the
selling functions performed for each channel are sufficiently
similar, we have determined that one LOT exists for
HEVENSA's home market sales.

Preliminary Determination, 66 Fed. Reg. at 56,637 (internal cita-
tions omitted).

HEVENSA argues that Commerce should reconsider its decision
to treat HEVENSA's two channels of distribution for home market
sales as one level of trade. However, HEVENSA concedes in its reply
brief that it performed similar selling functions for sales to both cus-
tomers: “HEVENSA, although performing similar selling functions
for customers in each channel of distribution, does so at different de-
grees.” Reply Brief of Hornos Electricos de Venezuela S.A.

3The SAA represents “an authoritative expression by the Administration concerning its
views regarding the interpretation and application of the Uruguay Round agreements.”
H.R. Doc. No. 103-316, at 656 (1994), reprinted in 1994 U.S.C.C.A.N. 4040. “It is the expec-
tation of the Congress that future Administrations will observe and apply the interpreta-
tions and commitments set out in this Statement.” Id.; see also 19 U.S.C. § 3512(d) (1994)
(“The statement of administrative action approved by the Congress . . . shall be regarded as
an authoritative expression by the United States concerning the interpretation and applica-
tion of the Uruguay Round Agreements and this Act in any judicial proceeding in which a
question arises concerning such interpretation or application.”).
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(HEVENSA) in Support of Motion for Judgment Upon the Agency
Record (“HEVENSA Reply”) at 12.

HEVENSA argues that its sales to different types of customers in
the home market “do not and cannot involve the same degree or
character of selling functions,” id., and that Commerce has found
selling functions provided in varying degrees can qualify for a LOT
adjustment. In support of its argument that a difference in degrees of
selling functions can provide a sufficient basis for a LOT adjustment
to normal value, HEVENSA cites Notice of Final Determination of
Sales at Less Than Fair Value and Negative Final Determination of
Critical Circumstances: Certain Cold-Rolled Carbon Steel Flat Prod-
ucts from Argentina, 67 Fed. Reg. 62,138 (Oct. 3, 2002) (“CRCSFP
from Argentina”) and accompanying Memorandum from Richard W.
Moreland, Deputy Assistant Secretary for Import Administration, to
Faryar Shirzad, Assistant Secretary for Import Administration, Is-
sues and Decision Memorandum for the Final Determination of the
Antidumping Duty Investigation of Certain Cold-Rolled Carbon
Steel Flat Products from Argentina (“Issues and Decision Memo for
CRCSFP from Argentina”) (Oct. 2, 2002). In CRCSFP from Argen-
tina, Commerce noted that it does not ignore variations in degree or
cost of selling activities, but in fact “reqeust[s] consistently that re-
spondents provide information as to the degree of involvement of a
selling activity/function which we then use to analyze and evaluate
claims regarding channels of distribution and levels of trade.” Issues
and Decision Memo for CRCSFP from Argentina at 5. Commerce
found that the respondent in that case provided its end-users in the
home market a greater degree of the following selling functions,
among others, than it provided its distributors in the same market:
“(1) inventory maintenance; (2) pre-sale service; (3) technical advice;
(4) freight and delivery arrangement; (5) market research; (6) com-
puter assistance; and (7) management operations advice.” Id. Using
inventory maintenance as an example, Commerce explained that “al-
though this selling function/activity was present for sales to end-
users and to distributors, a significantly higher degree of involve-
ment was required for sales to end-users compared to sales to
distributors.” 1d. “[A] wide range of different gauges, widths, lengths,
and quantities of [carbon steel flat products] was required to be
maintained as inventory to meet end-user requirements whereas the
distributors provided for their customers many of these services such
as cutting to length, slitting, etc.” Id.

In contrast, Commerce in the present case found that “Hevensa re-
ported it did not incur any advertising, technical service, or war-
ranty expenses; therefore, no differences can exist for these selling
functions.” Issues and Decision Memo at 18; Eramet Pub. App. 4. Re-
garding the selling functions HEVENSA did perform (sales logistics
and inventory maintenance), Commerce concluded that HEVENSA's
performance of these selling functions was “sufficiently similar” to
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conclude that only one LOT existed for HEVENSA's home market
sales. Commerce grounded its decision on the basis that “Hevensa
has not pointed to any information on the record that would lead us
to make a different conclusion, nor has it explained why the Depart-
ment should make a finding that there are two LOTs in the home
market.” Id.

While Commerce may scrutinize the degree of involvement of a
company’s selling activities in determining whether or not to grant a
LOT adjustment, where the record reveals a paucity of evidence that
selling activities differ, Commerce need not delve into differences in
degrees. The court finds that Commerce’s decision to deny
HEVENSA a LOT adjustment is supported by substantial evidence.
Commerce has the discretion to make a LOT adjustment if certain
conditions are met, a crucial one being “if the difference in level of
trade . . . involves the performance of different selling activities . . . .”
19 U.S.C. § 1677b(a)(7)(A)(i). However, Commerce cannot make a
LOT adjustment when the record at issue does not provide adequate
evidence to support the conclusion that different selling activities
are performed in a chosen market. The record does not reveal that
there were any differences in selling functions between HEVENSA's
two types of home market customers. See HEVENSA's Response to
the Department’'s Questionnaire Concerning Sections B, C, and D
(July 24, 2001) (describing HEVENSA's home market sales process);
Prop. Doc. 35 at 6-10; Confidential Appendix to Brief of Eramet
Marietta Inc. in Opposition to HEVENSA's Motion for Judgment
Upon the Agency Record (“Eramet Conf. App.”) 5. HEVENSA “[did
not differ regarding] any discounts or rebates on its home-market
sales”; “[[did not differ regarding] commission payments to any par-
ties on its home-market sales]”; “did not incur warranty, guaranty or
servicing expenses on home-market sales”; "has not paid any
amounts in settlements to cover liabilities incurred on
silicomanganese sold in the home-market”; and “did not incur any
advertising nor sales promotion expenses in connection with its
home-market sales.” Id. at 3—6. Here, HEVENSA did not, and appar-
ently cannot, demonstrate that there are two levels of trade in its
home market because its selling functions to both customers in its
home market are the same. Accordingly, the court finds that Com-
merce’s determination that HEVENSA's distribution channels quali-
fied as one LOT is supported by substantial evidence and in accor-
dance with law.

C
Commerce’s Properly Disallowed HEVENSA's Adjustment to its
Cost of Production to Account for a Transformer Failure

HEVENSA experienced two transformer meltdowns during the
POI: one in July 2000 and another in December 2000. Memorandum
From Deborah Scott, Case Analyst; Patricia Tran, Case Analyst; and
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Michael J. Heaney, Team Leader, through Robert James, Program
Manager, to The File, Silicomanganese from Venezuela-COP/CV
Verification of Hornos Electricos de Venezuela (Jan. 29, 2002) (“COP
Verification Memo”) at 3; Eramet Pub. App. 11. The December 2000
meltdown led to a shutdown of plant production during a period of
11 days, ending January 7, 2001. HEVENSA's Response to the De-
partment’s Questionnaire Concerning Sections B, C, and D (July 24,
2001); Prop. Doc. 35 at 11; Eramet Conf. App. 5. According to
HEVENSA, the transformer incident “resulted in extraordinary ex-
penses to rent a new transformer and lay-off a substantial number of
workers, and had the effect of reducing the plant production capacity
to 40% of installed capacity until April 15th, 2001.” Id. Based on
these facts, HEVENSA argued that it was “necessary to compensate
the extraordinary expenses incurred during the period between De-
cember 2000, and March 2001, and the reduction in production vol-
ume, which had an extremely negative effect on Fixed Overhead
Unit Costs and Depreciation, increasing their value by an average of
[significantly] with respect to the Normal Fixed Overhead costs and
Depreciation, incurred in the period of April to November 2000.” Id.
HEVENSA thus made a downward adjustment to its fixed overhead
costs so that its per-unit 15 costs for the entire POl were equivalent
to those computed for the portion of the POI prior to the transformer
incident. Preliminary Analysis Memo at 3; Eramet Conf. App. 2. A
downward adjustment resulting in a lower cost of production
(“COP”)* would result in additional sales being made at prices above
COP, an increase in NV, and a corresponding decrease in the dump-
ing margin. See e.g., Thai Pineapple Canning Indus. Corp. v. United
States, 273 F.3d 1077, 1080 (Fed. Cir. 2001) (stating that “a higher
cost of production brings about a higher normal value, which in turn
creates a higher dumping margin” and that it “is therefore advanta-
geous to a foreign producer to demonstrate as low a cost of produc-
tion as possible”).

Commerce disallowed HEVENSA's claim for a downward COP ad-
justment on the ground that the increase in HEVENSA's costs due to
the transformer meltdown were not extraordinary in nature. Pre-
liminary Analysis Memo at 3; Eramet Conf. App. 2. Instead, Com-
merce recalculated fixed overhead costs using actual production vol-
umes and actual costs for the pre- and post-accident periods. Id.
HEVENSA now argues before the court that “the transformer melt-

4«Cost of Production is calculated according to a statutory formula by adding together
several costs and expenses, including the cost of materials, fabrication, containers, cover-
ings, and other processing costs, and selling, general, and administrative expenses.” Thai
Pineapple Canning Indus. Corp. v. United States, 271 F.3d 1077, 1080 (Fed. Cir. 2001); 19
U.S.C. § 1677b(b)(3) (1999). “Whenever the administering authority has reasonable
grounds to believe or suspect that sales of the foreign like product under consideration for
the determination of normal value have been made at prices which represent less than the
cost of production . . . such sales may be disregarded.” 19 U.S.C. § 1677b(b)(1) (1999).
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down should be considered a force majeure event” and “should be
recognized as the source of extraordinary costs, thus justifying a
credit for fixed overhead expenses.” HEVENSA's Motion at 5.

Commerce shall normally calculate the COP based on the export-
ing company’s records, as long as such records are kept in accor-
dance with the home country’s generally accepted accounting prin-
ciples (“GAAP”) and reasonably reflect the costs associated with the
production and sale of the merchandise. 19 U.S.C. § 1677b(f)(1)(A).
The SAA dictates that “[c]osts shall be allocated using a method that
reasonably reflects and accurately captures all of the actual costs in-
curred in producing and selling the product under investigation or
review.” SAA at 835 (emphasis added). Consistent with this dictate,
Commerce’s practice is to calculate COP based on actual costs in-
curred during the POI. See Silicon Metal from Brazil; Final Results
of Antidumping Duty Administrative Review, 61 Fed. Reg. 46,763,
46,769 (Sept. 5, 1996) (stating Commerce’s position that “COP/CV
data should be based upon actual results and not projections”); Final
Determination of Sales at Less Than Fair Value: Oil Country Tubular
Goods from Austria, 60 Fed. Reg. 33,551, 33,557 (June 28, 1995)
(“The Department’s practice is to calculate the respondent’s fully ab-
sorbed cost of production for the POI. By fully absorbed cost the De-
partment means actual cost incurred in the POI....") (emphasis
added).

In this case, the court finds that Commerce correctly denied
HEVENSA's claim for a downward adjustment for fixed overhead
costs because HEVENSA failed to establish (1) that it incurred ex-
traordinary costs due to the transformer meltdown, and (2) that
such failures qualified as extraordinary events.

1
HEVENSA Did Not Provide Sufficient Evidence that it Incurred
Extraordinary Costs as a Result of the Transformer Meltdown

While HEVENSA claimed that it incurred higher fixed overhead
costs because of the transformer failures, the record does not support
HEVENSA's claim. Commerce examined HEVENSA's accounting
treatment of the transformer shutdowns, and found that HEVENSA
“did not make any adjustments in its normal accounting system to
reflect the lower production volumes or its claimed higher costs. Nor
does the record demonstrate Hevensa made any changes to its ac-
counting methodology.” Issues and Decision Memo at Comment 4;
Eramet Pub. App. 4. Further, Commerce noted that “Hevensa has
not offered any support for its assertion that the transformer fail-
ures led to extraordinary expenses.” Id. Thus, based on the actual
evidence HEVENSA submitted for the record, Commerce concluded
that the transformer failures did not lead to extraordinary expenses.

As noted, the burden to establish entitlement to adjustments rests
with the party seeking the adjustment and the party with access to
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necessary information. See Fujitsu Gen. Ltd., 88 F.3d at 1040.
HEVENSA argues that “[e]vidence that HEVENSA incurred an ex-
traordinary [change] in its per-unit and overall costs as a result of its
transformer meltdowns has been well provided to [sic] and subse-
quently verified by the Department.” HEVENSA Reply at 12-13.
Specifically, HEVENSA states that “HEVENSA's report to the Ven-
ezuelan Ministry stated in substance that ‘HEVENSA had been as-
suming extraordinary costs and expenses during approximately one
year regarding the first case (first transformer failure) and six
months regarding the second case (second transformer failure).” ” Id.
However, as noted, “[c]osts shall normally be calculated based on the
records of the exporter or producer of the merchandise....” 19
U.S.C. § 1677b(f). That HEVENSA reported its transformer melt-
down to the Venezuelan Ministry does not change the fact that
HEVENSA never specifically identified or quantified the increased
expenses it claims. In the absence of evidence produced by
HEVENSA showing that the transformer incident produced extraor-
dinary costs HEVESA was forced to incur, Commerce reasonably
concluded that the transformer failures did not warrant a downward
adjustment to HEVENSA's COP.

2
Commerce Acted in Accordance with Law by Concluding that the
Transformer Meltdown Did Not Constitute a Force Majeure Event

Commerce also acted in accordance with law by concluding that
the transformer failures did not constitute an extraordinary event.
The SAA directs that “[i]n determining whether a company’s records
reasonably reflect costs, Commerce will consider U.S. generally ac-
cepted accounting principles [‘U.S. GAAP”] employed by the indus-
try in question.” SAA at 834. “To be considered an ‘extraordinary’
event giving rise to extraordinary treatment under U.S. GAAP, the
event must be unusual in nature and infrequent in occurrence.” Flo-
ral Trade Council v. United States, 16 CIT 1014, 1016 (1992). An
event is unusual in nature if it “possesses a high degree of abnormal-
ity and is of a type clearly unrelated to, or only incidentally related
to, the ordinary and typical activities of the enterprise.” Financial
Accounting Standards Board, Accounting Standards Current Text,
General Standards (“FASB”) § 17.107(a) at 24,469.° An event is in-
frequent in occurrence if it “is of a type that would not reasonably be
expected to recur in the foreseeable future.” Id. § 17.107(b) at
24,469.

S«standard financial accounting practice recognizes a hierarchy of generally accepted ac-
counting principles. The highest authorities in the system of accounting norms are the
statements published by the Financial Accounting Standards Board (FASB).” General Elec.
Co. v. Delaney, 251 F.3d 976, 979 (Fed. Cir. 2001).



30 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 44, OCTOBER 29, 2003

The record establishes that HEVENSA experienced two trans-
former failures: one in July 2000 in addition to the one in December
2000. COP Verification Memo at 3; Eramet Conf. App. 11. From this
evidence, Commerce concluded that “it does not appear that trans-
former failures are unheard of in the silicomanganese industry.” Is-
sues and Decision Memo at Comment 4; Eramet Pub. App. 4.
HEVENSA stated that because it considers transformers to have an
expected useful life of fifteen years, it regarded the failure of the two
transformers to be extraordinary because they failed after ten years.
COP \Verification Memo at 3; Eramet Conf. App. 11. Although
HEVENSA believed the damage to the transformers was the result
of an electrical storm, HEVENSA stated that it had not been able to
determine the exact cause of the transformer failures. Id. at 20. It is
not unreasonable to assume that HEVENSA's transformer failures,
occurring within 6 months of each other of unknown causes, may
simply have been a result of the transformers reaching the end of
their expected useful lives and not the result of a force majeure, that
could not reasonably be anticipated or controlled. Even if, as
HEVENSA claims, no transformer meltdown had occurred in the
more than twenty-year prior history of HEVENSA's silicomanganese
production, Commerce still reasonably concluded that the failure
was not an extraordinary event. Commerce has, in the past, found
that even though a respondent may not have experienced a particu-
lar type of accident in the past (e.g., a steel producer experiencing a
blast furnace accident), “industrial accidents are neither unusual
nor unforeseen” in certain industries. Notice of Final Determination
of Sales at Less Than Fair Value: Hot-Rolled Flat-Rolled Carbon-
Quality Steel Products from Japan, 64 Fed. Reg. 24,329, 24,355 (May
6, 1999). HEVENSA simply has not provided sufficient evidence
from which Commerce could find that the accident in this case was
either an extraordinary event or produced extraordinary costs. Com-
merce merely drew permissible inferences from what evidence it had
before it; because such inferences and the resulting conclusions are
reasonable, this court will not overturn them on review.

D
Commerce Acted Within its Discretion by Selecting the Date of
Invoice Rather than the Contract Date as the Date of Sale

In reviewing HEVENSA's relevant transactions, Commerce “used
the date of invoice as the date of sale for all of HEVENSA's home
market sales,” and similarly “considered the invoice date to be the
date of sale of HEVENSA's U.S. sales.” Preliminary Determination,
66 Fed. Reg. at 56,636-637. HEVENSA argues that Commerce
should have used the date of contract, rather than the date of in-
voice, as the date of sale for HEVENSA's home market and sales.

Commerce will normally employ the invoice date as the date of
sale for the subject merchandise at issue, if the invoice date is re-
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flected in the respondent’s records kept in the ordinary course of
business. 19 C.F.R. § 351.401(i) (2002). However, Commerce has dis-
cretion to apply a date of sale other than invoice date if the agency is
satisfied that another proposed date better reflects the date on
which the material terms of sale are established. 1d.; see also SeAH
Steel Corp. v. United States, Slip Op. 01-20 at 5, 2001 Ct. Int'l Trade
LEXIS 24 (Feb. 23, 2001) (citing Thai Pineapple Canning Indus.
Corp. v. United States, 24 CIT 107 (Feb. 10, 2000), aff'd in part, rev'd
in part, 271 F.3d 1077 (Fed. Cir. 2001)). Commerce has interpreted
“‘material terms of sale’ to include price, quantity, and payment
terms.” SeAH Steel Corp., Slip Op. 01-20 at 5; see Cold-Rolled Flat-
Rolled Carbon-Quality Steel Products from Brazil, 65 Fed. Reg.
5,554, 5,575 (2000); see also Stainless Steel Sheet and Strip in Coils
from the Republic of Korea, 64 Fed. Reg. 30,664, 30,679 (1999). Only
if the “ ‘material terms’ are not subject to change between the pro-
posed date and the invoice date, or the agency provides a rational ex-
planation as to why the alternative date ‘better reflects’ the date
when ‘material terms’ are established,” may Commerce “exercise its
discretion to rely on a date other than invoice date for the date of
sale.” Id.; see Thai Pineapple Canning Indus. Corp., 24 CIT 107.
However, even if the material terms of sale are not subject to change,
Commerce has the authority to nonetheless use the invoice date as
the date of sale; discretion in this instance means that Commere
may use a date of sale other than the invoice date, but is not re-
quired to do so.

For HEVENSA's home market sales, Commerce determined, in ac-
cordance with the presumption found in its regulations, that the in-
voice date best represented the date on which the essential terms of
sale were set. Issues and Decision Memo at 19-20; Eramet Pub. App.
4. Specifically, Commerce explained its decision as follows:

At verification we thoroughly examined the date of sale issue
and found the information presented there further substanti-
ated our position that date of invoice better represents date of
sale. For instance, while performing sales traces we found
Hevensa'’s accounting records kept in the normal courts of busi-
ness do not recognize a sale until the invoice is issued and pay-
ment is demanded. More significantly, we reviewed numerous
examples where either quantity or price (or both) changed after
the date of contract, but prior to the invoice date. We observed
that changes occurred both for sales where Hevensa considers
date of invoice to be the date of sale, as well as for sales where
Hevensa considers the contract date to be the date of sale. In
essence, we noted that Hevensa made changes in the essential
terms of sale between the contract date and invoice date for a
significant percentage of its home market sales.

Id. at 20 (internal citations omitted).
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Commerce also decided to use the date of invoice as the date of
sale for HEVENSA's U.S. sales. Commerce made this decision based
on its findings that at least one instance existed “in which there was
a change in price due to a decline in market prices between order
and shipment date.” Id. Commerce concluded that “[s]ince changes
in price can and do occur in the 22 U.S. market, we have determined
that the date of invoice best reflects the date of sale, and have con-
tinued to use this date for the final determination.” 1d.

Commerce correctly applied the regulatory presumption in favor of
invoice date in this case. “[T]he party seeking to establish a date of
sale other than invoice date bears the burden of producing sufficient
evidence to ‘satisfy’ the Department that ‘a different date better re-
flects the date on which the exporter or producer establishes the ma-
terial terms of sale.” ” Allied Tube & Conduit Corp., 132 F. Supp. 2d
at 1090. HEVENSA states in its brief before the court that “most of
the time the essential terms remained unchanged after the date of
contract.” HEVENSA's Motion at 5 (emphasis added). In its submis-
sions to Commerce, HEVENSA stated that “the [most] of such
sales . . . involved sales where the essential terms did not change af-
ter the date of contract.” Letter from Aitken Irvin Berlin & Vrooman
to Honorable Donald Evans, Secretary of Commerce, U.S. Depart-
ment of Commerce, International Trade Administration Re:
Silicomanganese from Venezuela Investigation Submission (Nov. 27,
2001) (“HEVENSA Nov. 27 Letter”) at 4; Eramet Conf. App. 12. Con-
versely, this means that for [all of the remaining] sales made pursu-
ant to contracts within the POI, the terms of sale did change.® Com-
merce reasonably concluded that such information is not sufficient to
compel a rejection of the regulatory presumption in favor of using
the invoice date as the date of sale. See Antidumping Duties;
Countervailing Duties, 62 Fed. Reg. 27,296, 27,349 (May 19, 1997)
(stating that the invoice date presumption prevails “absent satisfac-
tory evidence that the terms of sale were finally established on a dif-
ferent date”). Commerce did thus not abuse its discretion in refusing

6 After its November 27, 2001 submission, HEVENSA submitted it's November 29, 2001
statement of minor clarifications and minor corrections of previously submitted data. See
HEVENSA Nov. 29 Letter; Defendant’s Conf. App. at Tab C. In this submission, HEVENSA
responded to Commerce’s conclusion that HEVENSA made changes in the essential terms
of sale between the contract date and the invoice date for a “significant” percentage of its
sales by arguing that, in fact, “an [overwhelming majority] of HEVENSA's sales that might
arguably be treated as sales within the POI (depending on whether date of contract or date
of invoice is treated as date of sale) are sales where the essential terms (quantity and value)
did not change after date of contract.” Id. at 4. HEVENSA states that this “total universe” of
sales includes . . . [most] of which involved sales where the essential terms...did NOT
change from the terms of the contract after contract signing, with only [the remaining per-
centage] of such sales involving subsequent changes.” Id. at 5. However, such pooling of the
two universes of sales is improper because either date of contract or date of invoice is used
to determine the date of sale: not both.
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to use a date, other than the date of invoice, as the date of sale for
HEVENSA's U.S. and home market sales.

E
Commerce Acted in Accordance with Law by Using an Interest
Rate Calculated by the Federal Reserve to Calculate HEVENSA's
Home Market Credit Expenses

In calculating normal value, 19 U.S.C. § 1677b(a)(6)(C) authorizes
Commerce to adjust normal value to account for any differences (or
lack thereof) between the export price (or constructed export price)
and normal value that are wholly or partly due to differences in the
circumstance of sale (“COS”) between sales made in the U.S. and
sales made in the foreign market under consideration. See SAA at
828. “Such COS adjustments are made when the seller incurs cer-
tain costs in its home market sales that it does not incur when sell-
ing to the United States market.” Torrington Co. v. United States,
156 F.3d 1361, 1363 (Fed. Cir. 1998). The COS adjustments include
adjustments for differences in direct selling expenses such as credit
expenses. NTN Bearing Corp. of Am. v. United States, 104 F. Supp.
2d 110, 122 (CIT 2000); see SAA at 828. A COS adjustment for differ-
ences in credit expenses is made to account for the “producer’s oppor-
tunity cost of extending credit to its customers. By allowing the pur-
chaser to make payment after the shipment date, the producer
forgoes the opportunity to earn interest on an immediate payment.”
Mitsubishi Heavy Indus., Ltd. v. United States, 23 CIT 326, 330
(1999).

Commerce’s preference is to use actual credit cost information if it
is available; if actual expenses, however, are not available, the
agency will “impute the cost of credit by determining the number of
days payment is outstanding and the interest rate the company
paid, or would have paid, if it had borrowed the same money (i.e., the
same amount in the same currency) to finance its accounts receiv-
able.” International Trade Admin., U.S. Department of Commerce,
Antidumping Manual, Ch. 8 at 23 (Jan. 22, 1997) (“AD Manual”). In
computing imputed credit expenses, Commerce generally uses short-
term interest rates for the currency of the transaction. Id. (stating
that Commerce’s “first choice in determining interest rates is to use
the short-term rates actually experienced by the respondent in bor-
rowing funds in the currencies involved during the period under in-
vestigation”). Respondents, however, do not always have short-term
loans in U.S. dollars which Commerce can scrutinize to calculate an
appropriate interest rate. If the respondent has no short-term bor-
rowings, Commerce’s “preference is to use U.S. prime rates for U.S.
currency transactions and LIBOR+ rates for foreign currency trans-
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actions.”” 1d.; see also Import Administration Policy Bulletin 98.2:

Imputed credit expenses and interest rates (Feb. 23, 1998) (“Policy
Bulletin”) (stating that in cases in which a respondent has no short-
term borrowings in the currency of the transaction, Commerce “will
use publicly available information to establish a short-term rate ap-
plicable to the currency of the transaction” and for “dollar
transactions . . . will generally use the average short-term lending
rates calculated by the Federal Reserve to impute credit expenses”).

In response to Commerce’s questionnaires in the present investi-
gation, HEVENSA reported that it did not have any U.S. dollar de-
nominated short-term loans during the POI and that it thus calcu-
lated all the credit expenses based on the weighted average interest
rate of the local currency (bolivars) denominated loans. HEVENSA's
Response to the Department’s Questionnaire Concerning Sections A,
B, C, and D (Sept. 5, 2001); Prop. Doc. 58; Defendant’s Conf. App. at
Tab J. HEVENSA also reported that the value of its sales were
“listed in U.S. dollars . . . because all local and Export Sales are in-
voiced in [currency].” HEVENSAs Response to the Department’s
Questionnaire Concerning Sections A (Aug. 6, 2001); Prop. Doc. 45;
Defendant’s Conf. App. at Tab M.

Commerce calculated HEVENSA's home market and U.S. credit
expenses using the average short-term lending rates calculated by
the Federal Reserve. Preliminary Determination, 66 Fed. Reg. at
56,638. Regarding HEVENSA's home market sales, Commerce ex-
plained its decision as follows:

As noted in its...supplemental questionnaire response. ..
HEVENSA did not have any U.S.-dollar denominated short-
term loans during the POI. However, since all of HEVENSA's
home market sales were [invoiced in [currency]], we have recal-
culated home market credit expenses in accordance with the
policy explained in the Department’s “Policy Bulletin 98.2: Im-
puted Credit and Interest Rates” (February 23, 1998). To recal-
culate home market credit expenses, we used the average POI
shortterm lending rate . . . published by the Federal Reserve.

Preliminary Analysis Memo at 5; Eramet’s Conf. App. 2.

HEVENSA now argues that Commerce should not have used the
U.S. Federal Reserve rate to calculate the imputed credit expenses
for its home market sales because HEVENSA “always paid in
bolivars, not U.S. dollars.” HEVENSA Motion at 6. However,
HEVENSA explicitly stated that all its sales in the home market

7LIBOR stands for “London Interbank Offered Rate,” and is the average interest rate
paid on deposits of U.S. dollars in the London market.
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were invoiced in U.S. dollars. HEVENSA further explained, in an-
other questionnaire response, as follows:

We invoice our home market customers in US dollars, because
we want to avoid the negative effect of our local currency de-
valuation, which has exceeded 1% per month in recent years.
We invoice in [currency], but ask the customer to pay in
bolivares at the exchange rate of the day they actually make
the payment of the invoice. This is the current practice in Ven-
ezuela, and is done by steel mills such as [one of HEVENSA'S
customers], when they invoice their local customers.

HEVENSA's Response to the Department’s November 1, 2001
Supplemental Questionnaire (Nov. 20, 2001); Pub. Doc. 99; Defen-
dant’'s Conf. App. at Tab I. Commerce clarified this practice in its
sales verification report:

Hevensa indicated that local customers are supposed to pay, in
bolivares, the equivalent of the total price in U.S. dollars on the
date of payment. If the bolivar devalues and the customer does
not do this, Hevensa stated that it will issue a debit note to the
customer for the difference.

Memorandum from Deborah Scott, Analyst, through Robert James,
Program Manager, and Michael Heaney, Team Leader, to The File,
Verification of the Sales Information Submitted by Hornos Electricos
de Venezuela (HEVENSA) in the Investigation of Silicomanganese
from Venezuela (A-307-820) at 8 (Jan. 31, 2002); Defendant’s Conf.
App. at Tab F. Thus, HEVENSA's invoicing practice allows for com-
pensation by HEVENSA's customers for any devaluation in the
bolivar between the date of shipment and the date of payment. The
customer is, in effect, required to pay the U.S. dollar invoice price
(converted to bolivars using the exchange rate on the date of pay-
ment) and the only opportunity cost born by HEVENSA is the cost of
extending credit in U.S. dollars for the period that payment is out-
standing.

Commerce has stated that “in developing a consistent, predictable
policy establishing a preferred surrogate U.S. dollar interest rate in
all cases where respondents have no U.S. dollar short-term loans,” it
employs three criteria: “(1) the surrogate rate should be reasonable;
(2) it should be readily obtainable and predictable; and (3) it should
be a short-term interest rate actually realized by borrowers in the
usual commercial behavior in the United States.” See Policy Bulle-
tin. Commerce furthermore generally uses the average short-term
lending rates calculated by the Federal Reserve because the rates
meet the three criteria. In the present case, using a higher bolivar-
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denominated interest rate to calculate imputed credit expenses
would overstate HEVENSA's home market imputed credit expenses
and thus understate its home market prices; use of such a rate
would therefore not be reasonable.

Furthermore, Commerce’s practice “is to calculate imputed credit
costs using a weightedaverage short-term borrowing rate which re-
flects the currency in which the sale was invoiced.” Notice of Final
Determination of Sales at Less Than Fair Value: Certain Pasta From
Turkey, 61 Fed. Reg. 30,309, 30,324 (June 14, 1996) (emphasis
added); see Final Determination of Sales at Less Than Fair Value:
Canned Pineapple Fruit from Thailand, 60 Fed. Reg. 107 (June 5,
1995); Final Determination of Sales at Less than Fair Value: Certain
Carbon Steel Butt-Weld Pipe Fittings from Thailand, 60 Fed. Reg.
10,552 (Feb. 27, 1995). HEVENSA concedes that its home market
sales were invoiced in U.S. dollars. Commerce thus reasonably acted
in accordance with law and its prior practice in calculating
HEVENSA's home market credit expenses using the short-term in-
terest rate calculated by the Federal Reserve.

\Y
Conclusion

For the reasons state above, the court finds that Commerce’s Final
Determination is supported by substantial evidence and in accor-
dance with law. HEVENSA's motion for judgment upon the agency
record is therefore denied, Commerce’s Final Determination is sus-
tained in its entirety, and this action is dismissed.
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OPINION

POGUE, Judge: This matter is before the Court on Plaintiffs’
motion for judgment upon the agency record. Plaintiffs allege that
Defendants unlawfully deprived them of their share of 2001 and
2002 distributions under the Continued Dumping and Subsidy Off-
set Act of 2000. 19 U.S.C. § 1675c (2000). The Court has jurisdiction
under 28 U.S.C. § 1581(i). The Court denies Plaintiffs’ motion and
grants judgment for Defendants.

Background

On September 4, 1985, the National Candle Association filed an
antidumping petition alleging material injury or threat of material
injury to a domestic industry from imports of petroleum wax candles
from China. Petroleum Wax Candles From the People’s Republic of
China, 50 Fed. Reg. 39,743, 39,745 (Dep't. Commerce Sept. 30, 1985)
(initiation of antidumping duty investigation). During the consider-
ation of the petition by the Department of Commerce and Defendant
International Trade Commission (“ITC"), questionnaires were sent
to domestic producers of candles. E.g., Candles From the People’s
Republic of China, Producer’s Questionnaire, ITC's Certified Admin.
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Rec. (“ITC CAR”) List 1, Doc. 1 (“Blank Questionnaire”); Response
from the A.l. Root Company to Candles From the People’s Republic
of China Producer’s Questionnaire, ITC CAR List 1, Doc. 2 (June 20,
1986) (“Root’'s Quest. Resp.”); Response from Cathedral Candle Com-
pany to Candles from the People’s Republic of China Producer’s
Questionnaire, ITC CAR List 1, Doc. 3 (May 29, 1986) (“Cathedral’s
Quest. Resp.”). Both Plaintiffs received questionnaires. 1d. Respon-
dents to the questionnaires were asked to state whether they sup-
ported the National Candle Association’s petition. Root's Quest.
Resp. at 5; Cathedral’'s Quest. Resp. at 5. Plaintiffs both replied in
the affirmative. Id. After an investigation, on August 28, 1996, the
Department of Commerce published an antidumping order covering
the Chinese imports. Petroleum Wax Candles from the People’'s Re-
public of China, 51 Fed. Reg. 30,686, 30,686-87 (Dep't Commerce
Aug. 28, 1986) (antidumping duty order).

The Continued Dumping and Subsidy Offset Act of 2000 (“Byrd
Amendment” or “the Act”) directs that funds collected pursuant to
antidumping and countervailing duty orders be annually distributed
to “affected domestic producers” (“ADPs”). 19 U.S.C. § 1675c(a). The
Byrd Amendment defines an “affected domestic producer” as any
party who was a petitioner or supporter of an antidumping or
countervailing duty petition, and who remains in operation. 19
U.S.C. 8§ 1675c(b)(1).

Under the Byrd Amendment, ITC must forward to Defendant
United States Bureau of Customs and Border Protection (“Customs™)
a list of ADPs (“the potential eligibility list”). 19 U.S.C. § 1675(b),
(d). Customs, in turn, must publish the potential eligibility list in the
Federal Register at least thirty days before it distributes any of the
collected duties, so that ADPs may file certifications of their eligibil-
ity, and submit a claim to receive a portion of the collected duties. 19
U.S.C. § 1675¢(d)(2). The Act also authorizes Customs to promul-
gate, by regulation, procedures to be followed in distributing col-
lected duties. 19 U.S.C. § 1675c(c).

Pursuant to the Byrd Amendment, on December 29, 2000, Defen-
dant ITC transmitted to Defendant Customs a list of affected domes-
tic producers for all antidumping and countervailing duty orders
then in effect, including the 1986 order covering petroleum wax
candles from China. Letter from Stephen Kaplan, Chairman, Int’l
Trade Comm’n, to The Honorable Raymond Kelly, Comm’r of Cus-
toms, ITC CAR List 1, Doc. 5 at 5. (Dec. 29, 2000) (“ITC Support
List"). In the letter accompanying the list (“the explanatory letter”),
Defendant ITC explained that it believed provisions of the Byrd
Amendment were in conflict with § 777(b)(1)(a) of the Tariff Act of
1930 (“Tariff Act”). See id. at 1. That section deals with the confiden-
tiality of certain information provided to the agency, including any
information designated as proprietary by the party providing the in-
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formation. 19 U.S.C. § 1677f(b)(1)(A). The ITC maintains that its
practice is to regard indications of support for a petition as confiden-
tial information; moreover, the words “Business Confidential” ap-
peared at the top of the pages of the questionnaire used in evaluat-
ing the petroleum wax candle petition. Def. ITC's Opp'n to Mot. J.
Agency R. at 16-17; 19 C.F.R. § 201.6 (2000); Blank Questionnaire,
ITC CAR List 1, Doc. 1.

Having explained its belief that there was a conflict between the
Act and its regulation under the Tariff Act, Defendant ITC placed on
the potential eligibility list only the names of those ADPs who had
affirmatively waived the confidentiality of their questionnaire re-
sponses. ITC Support List, ITC CAR List 1, Doc. 5. Defendant Cus-
toms published the list as provided by Defendant ITC on its website
by early 2001, along with the explanatory letter. Def. ITC's Opp'n to
Mot. J. Agency R. at 23. In June 2001, Customs published a notice of
the receipt of the list and its online publication. Distribution of Con-
tinued Dumping and Subsidy Offset to Affected Domestic Producers,
66 Fed. Reg. 33,920, 33,920-21 (Dep't Treasury June 26, 2001) (pro-
posed rule) (“June 26, 2001 Notice”). The June 26, 2001 notice also
stated that the list would be updated as necessary, and asked that
any issues regarding the list be brought to the ITC’s attention. Id.

In August 2001, Customs published, in accordance with the Byrd
Amendment, a notice of proposed distribution in the Federal Regis-
ter. Distribution of Continued Dumping and Subsidy Offset to Af-
fected Domestic Producers, 66 Fed. Reg. 40,782 (Dep't Treasury Aug.
3, 2001) (notice of intent to distribute offset for fiscal year 2001)
("August 3, 2001 Notice"). That notice contained an updated list of
ADPs, but was not accompanied by any explanation of the effects of
the Tariff Act or the ITC’s confidentiality regulation. Id. The August
3, 2001 notice also stated that certifications for ADPs claiming dis-
tributions under the Byrd Amendment had to be filed by a certain
date (either October 2, 2001, or within ten days of the publication of
a Final Rule regarding distributions).* 1d.

Plaintiffs’ names did not appear on the potential eligibility list at
any time during 2001. ITC Support List, ITC CAR List 1, Doc. 5; Au-
gust 3, 2001 Notice, 66 Fed. Reg. at 40,782. Plaintiffs did not file for

1customs promulgated a rule requiring that certifications be filed within sixty days of
the publication of notice of intent to distribute in the Federal Register. 19 C.F.R.
§ 159.63(a)(2001). This deadline for certification filing ensures that Customs meets its own
statutory deadline for calculating and distributing claimants’ shares of collected duties. 19
U.S.C. § 1675¢(c).

The final rule regarding distributions was published in the Federal Register on Septem-
ber 21, 2001. Distribution of Continued Dumping and Subsidy Offset to Affected Domestic
Producers, 66 Fed. Reg. 48,546, 48,553 (Dep't Treasury, Sept. 21, 2001) (final rule).
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certification for that year. On July 3, 2002, Customs published a new
notice of intent to distribute collected duties, accompanied by the list
of ADPs.? Distribution of Continued Dumping and Subsidy Offset to
Affected Domestic Producers, 67 Fed. Reg. 44,722, 44,724-41 (Dep't
Treasury July 3, 2002) (notice of intent to distribute offset for fiscal
year 2002) (“July 3, 2002 Notice”). This notice required that certifica-
tions of eligibility to receive distributions be filed by September 3,
2002. 1d. at 44,722. Plaintiffs’ names did not appear on the list of af-
fected domestic producers published with the July 3, 2002 notice.
See id. at 44,724-41.

In late 2002, Plaintiffs learned through “back channels” that they
likely were eligible for a share of duties collected pursuant to the an-
tidumping order on wax petroleum candles from China. See Pls.’ Re-
ply Mot. J. Agency R. at 10-11. Plaintiffs wrote to the ITC to request
a review of the record to determine if they had supported the Na-
tional Candle Association’s petition, additionally waiving the confi-
dentiality of their questionnaire responses. Letter from Louis
Steigerwald 111, Pres., Cathedral Candle Company, to Lynn
Featherstone, Dir., Office of Investigations, ITC, ITC CAR List 1,
Doc. 6 (Sept. 19, 2002); Letter from Brad I. Root, Vice Pres., The A.l.
Root Company, to Lynn Featherstone, Dir., Office of Investigations,
ITC, ITC CAR List 1, Doc. 7 (Sept. 23, 2002). The ITC replied to both
parties, affirming that they had supported the petition. Letter from
Deanna Tanner Okun, Chairman, ITC, to Louis Steigerwald III,
Pres., Cathedral Candle Company, ITC CAR List 1, Doc. 10 (Sept.
24, 2002); Letter from Deanna Tanner Okun, Chairman, ITC, to
Brad 1. Root, Vice Pres., the A.l. Root Company, ITC CAR List 1,
Doc. 12 (Sept. 25, 2002). Cathedral Candle Company and the A.l.
Root Company then attempted to file certifications of eligibility for
2002 distributions with Customs on October 2, 2002 and October 8,
2002, respectively. Def. Customs’ Opp’n Mot. J. Agency R. at 22; Let-
ter from David C. Smith, Jr., Collier Shannon Scott PLLC, to Jeffrey
J. Laxague, Office of Regs. and Rulings, Customs, Customs’ Cert.
Admin. Rec. (“Customs CAR”) Doc. 1 (Oct. 2, 2002); Letter from
David C. Smith, Jr., Collier Shannon Scott, PLLC, to Jeffrey J.
Laxague, Office of Regs. and Rulings, Customs, Customs CAR Doc. 2
(Oct. 8, 2002).3 These attempts were rejected by Customs as un-
timely, the September 2 deadline having passed. Letter from Michael

2\We note that the list of ADPs was not static. According to Customs, the potential eligi-
bility list was continuously updated from the time it appeared on Customs’ website as ADPs
that had initially not been listed demonstrated their eligibility for certification. Def. Cus-
toms’ Opp’n to Mot. J. Agency R. at 14-16.

3While Plaintiffs are represented by PATTON BOGGS, PLLC in this case, it appears
their prior counsel in this matter was Collier Shannon Scott, PLLC.
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T. Schmitz, Ass't Comm'r, Office of Regs. and Rulings, Customs, to
David C. Smith, Collier Shannon Scott, PLLC, Customs CAR Doc. 3
(Dec. 12, 2002); Letter from Michael T. Schmitz, Ass't Comm'r, Office
of Regs. and Rulings, Customs, to David C. Smith, Collier Shannon
Scott, PLLC, Customs CAR Doc. 4 (Dec. 12, 2002).

In the instant claim, Plaintiffs ask the Court to direct that Cus-
toms distribute to them their share of duties for both 2001 and 2002.
They ask that their late certification filings be excused because of
the ITC's and Customs’ unlawful actions. Specifically, Plaintiffs al-
lege that Defendants unlawfully (1) interpreted the provisions of the
Byrd Amendment and Tariff Act so as to cause only those affected
domestic producers who had waived confidentiality to appear on the
list provided by the ITC to Customs and (2) failed to provide ad-
equate notice of their interpretation of the two laws.

Standard of Review

When this Court takes jurisdiction pursuant to 28 U.S.C.
8§ 1581(i), it will “hold unlawful and set aside agency action, find-
ings, and conclusions found to be . .. arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 5 U.S.C.
8 706(2)(A); 28 U.S.C. § 2640(e). The scope of review under this “ar-
bitrary and capricious” standard is narrow. Motor Vehicle Mfrs. Assn.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Where the
agency whose action is under review shows a “rational connection
between the facts found and the choice made,” the Court will not
substitute its own judgment for that of the agency. See id. (quoting
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168
(1962)). Even where the agency’s decision is “of less than ideal clar-
ity,” it will be upheld as long as the Court can reasonably discern
how the agency arrived at that decision. Bowman Trans., Inc., v.
Ark.-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974) (internal cita-
tion omitted).

Even if an agency’s decision is not arbitrary or capricious, how-
ever, it must still be “in accordance with law.” F.C.C. v. NextWave
Pers. Communications Inc., uU.S. , , 123 S.Ct. 832, 838
(2003) (citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401
U.S. 402, 413-14 (1971)). This means not only the laws that the
agency itself is charged with interpreting, but all law. Id.

Accordingly, the Court reviews the agency’s decision to determine
whether it is rational, defensible, and in accordance with law.

Discussion

Customs promulgated the rule now set out at 19 C.F.R.
8 159.63(a) to provide procedures for filing certifications of eligibil-
ity for Byrd Amendment Distributions. This regulation states that:
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In order to obtain a distribution of the offset, each affected do-
mestic producer must submit a certification, in triplicate, or
electronically as authorized by Customs, to the Assistant Com-
missioner, Office of Regulations and Rulings, Headquarters, or
designee, that must be received within 60 days after the date of
publication of the notice [of intent to distribute duties] in the
Federal Register, indicating that the affected domestic producer
desires to receive a distribution.

19 C.F.R. § 159.63(a). Pursuant to this regulation, Plaintiffs’ claim
of eligibility to receive distributions for 2001 and 2002 is untimely.

Accordingly, the Court need not consider the legality of Defen-
dants’ interpretation of the Byrd Amendment and the Tariff Act, as it
is not the decisive issue in this case.* While Defendants may have
been less than explicit in providing notice of their interpretation of
the two statutes, they were quite explicit about the deadline for cer-
tification filings. August 3, 2001 Notice, 66 Fed. Reg. at 40,782; July
3, 2002 Notice, 67 Fed. Reg. at 44,722. Plaintiffs, on the whole, had
ample time to discover that they were not on the list of ADPs, and to
inquire as to the reason for this exclusion or to ask for an amend-
ment of the list before certification filings were due. Nevertheless,
the Court briefly discusses Plaintiffs’ contentions as to Defendants’
statutory interpretation and notice, if only to clarify why these is-
sues are not decisive to the case at bar.

In this case, the agencies were confronted with a statutory ambi-
guity arising not from the words of a single statute, but from the in-
terplay between two statutes. The Byrd Amendment directs the ITC
to prepare a list of all petitioners and petition supporters still in
business. 19 U.S.C. § 1675c(b). This seems clear enough. The ITC,
however, has long interpreted § 777 of the Tariff Act and their own
regulation, 19 C.F.R. § 201.6, to keep respondents’ support for ques-
tionnaires confidential.® Def. ITC's Opp'n Pls.’ Mot. J. Agency R. at
16-17.

Neither the statute nor the regulation explicitly requires that the
identity of petition supporters or the fact of their support be main-
tained as confidential information. 19 U.S.C. § 1677(f)(b)(1)(A); 19
C.FR. 8§ 201.6. However, the questionnaires distributed in the

4The Court notes that Defendants’ interpretation of the interplay between the two stat-
utes, not having been promulgated according to a “relatively formal administrative proce-
dure,” is not due Chevron deference. See United States v. Mead Corp., 533 U.S. 218, 230
(2001).

5Title 19 U.S.C. § 1677f(b)(1)(A) states:

(A) In general. Except as provided in subsection (a)(4)(A)of this section and subsection
(c) of this section, information submitted to the administering authority or the Commis-
sion which is designated as proprietary by the person submitting the information shall
not be disclosed to any person without the consent of the person submitting the informa-
tion, other than—
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candle antidumping investigation were labeled “Business Confiden-
tial,” thereby putting respondents on notice that their answers were
not to be made publicly available, and bringing the provisions of 19
U.S.C. § 1677(f)(b)(1)(A) into play. Blank Quest., ITC CAR List 1,
Doc. 1. The ITC's regulation does not require notice. 19 C.F.R.
8 201.6 (2000). Moreover, the ITC interprets its regulation to permit
the agency to maintain information in confidence, where its release
could either hurt the ITC's ability to obtain information in future in-
vestigations or harm the business competitiveness of questionnaire
respondents. Def. ITC's Opp’n to Mot. J. Agency R. at 16-17.°
Plaintiffs argue that the Court should understand the Byrd
Amendment, by its silence on the issue of confidentiality, to super-
sede or bypass any other law or regulation on that point. See Pls.’ Re-
ply Mot. J. Agency R. at 11-12. It is true, as Plaintiffs point out, that
Congress is “presumed to legislate against the backdrop of existing
law.” Id. at 11; see also Morgan v. Principi, 327 F.3d 1357, 1361 (Fed.
Cir. 2003) (internal citation omitted). However, this argument works
both ways. It may either be that Congress intended the Byrd Amend-
ment to trump the confidentiality provisions of the Tariff Act, or,
knowing of the Tariff Act's requirements and the ITC's practice, ex-
pected only those ADPs who had waived confidentiality to receive
distributions. The scant legislative history of the Amendment cannot
offer the Court, as it could not offer Defendants, much insight into

(i) to an officer or employee of the administering authority or the Commission who is
directly concerned with carrying out the investigation in connection with which the in-
formation is submitted or any review under this title covering the same subject merchan-
dise, or

(ii) to an officer or employee of the United States Customs Service who is directly in-
volved in conducting an investigation regarding fraud under this title.

19 U.S.C § 1677f(b)(1)(A).

Title 19 C.F.R. § 201.6(a)(1) provides, in part:

(a) Definitions. (1) Confidential business information is information which concerns or
relates to . . . other information of commercial value, the disclosure of which is likely to
have the effect of either impairing the Commission’s ability to obtain such information as
is necessary to perform its statutory functions, or causing substantial harm to the com-
petitive position of the person, firm, partnership, corporation, or other organization from
which the information was obtained, unless the Commission is required by law to dis-
close such information. The term “confidential business information” includes “propri-
etary information” within the meaning of section 777(b) of the Tariff Act of 1930 (19
U.S.C. 1677f(b)).

19 C.FR. § 201.6(a)(1).

6 Plaintiffs argue that the ITC furnishes no proof that the agency’s ability to collect infor-
mation or respondents’ competitiveness would be harmed by disclosure of the identity of
questionnaire respondents and their support of a petition. They argue that an agency may
not simply rely on speculation in defending the reasonableness of its interpretations, and
that an interpretation unsupported by empirical evidence is not entitled to deference. PIs.’
Reply Mot. J. Agency R. at 10. The Court does not reach this issue, as it decides this case on
other grounds.
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which interpretation Congress preferred.” Exercising a traditional
canon of statutory construction, Defendants attempted to give as
much effect to both laws as was possible.?

Defendants did not give notice of their interpretation in the Fed-
eral Register, but the interpretation did appear on Customs’ website
in the form of the explanatory letter that ITC provided to Customs,
along with the ITC’s preliminary list of ADPs.® Def. ITC’s Opp’n to
Mot. J. Agency R. at 23. Moreover, a Federal Register notice describ-
ing the list's availability online to interested parties alerted such
parties to the list at least, and possibly to the letter. June 26, 2001
Notice, 66 Fed. Reg. at 33,920-21.1° Most importantly, while the par-

"The Byrd Amendment, codified at 19 U.S.C. § 1675c, was passed as Title X of Pub. L.
No. 106-387 (2000), a large appropriations bill. The Act was proposed in the Senate in
January, 1999 by Sen. DeWine (OH), and in the House in February, 1999 by Rep. Regula
(OH). S. 61, 106th Cong. (1999); H.R. 842, 106th Cong. (1999). The identical bills failed to
garner support. However, the text was later inserted as a rider into the appropriations bill.
H.R. 4461, 106th Cong. (2000)(enacted); H.R. 5426, 106th Cong. § § 1001-1003 (2000)(en-
acted). The Act was not debated and consequently comes to the Court with little history,
other than a set of findings that accompany the legislation. They are as follows:

(1) Consistent with the rights of the United States under the World Trade Organiza-
tion, injurious dumping is to be condemned and actionable subsidies which cause injury
to domestic industries must be effectively neutralized.

(2) United States unfair trade laws have as their purpose the restoration of conditions
of fair trade so that jobs and investment that should be in the United States are not lost
through the false market signals.

(3) The continued dumping or subsidization of imported products after the issuance of
antidumping orders or findings or countervailing duty orders can frustrate the remedial
purpose of the laws by preventing market prices from returning to fair levels.

(4) Where dumping or subsidization continues, domestic producers will be reluctant to
reinvest or rehire and may be unable to maintain pension and health care benefits that
conditions of fair trade would permit. Similarly, small businesses and American farmers
and ranchers may be unable to pay down accumulated debt, to obtain working capital, or
to otherwise remain viable.

(5) United States trade laws should be strengthened to see that the remedial purpose
of those laws is achieved.

H.R. 5426, 106th Cong. § 1002 (2000) (enacted).

8The legislature is presumed to intend to achieve a consistent body of law. In accord with
this principle subsequent legislation is not presumed to repeal the existing law in the ab-
sence of expressed intent. Courts are reluctant to repeal by implication even when the later
statute is not entirely harmonious with the earlier one. If two statutes conflict somewhat,
the Court must, if possible, read them so as to give effect to both, unless the text or legisla-
tive history of the later statute shows that Congress intended to repeal the earlier one and
simply failed to do so expressly. 1A Norman A. Singer, Statutes and Statutory Construction,
§ 23.9 (6th ed. 2002).

9The list also appeared on ITC's website at this time. See Def. ITC's Opp'n to Mot. J.
Agency R. at 23.

101t is well established by both statutes and cases that the publication of an item in the
Federal Register constitutes constructive notice of anything within that item. 44 U.S.C.
§ 1507; Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947); Stearn v. Dep't of the Navy, 280
F.3d 1376, 1384-85 (Fed. Cir. 2002). Plaintiffs were on constructive notice of the existence
of the list and Customs’ request that questions be directed to the ITC from the time of publi-
cation onward.
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ticular interpretation adopted by the ITC and Customs was not the
subject of explicit notice, the fact that the two agencies were prepar-
ing a list of ADPs who would be eligible for Byrd Amendment distri-
butions had been announced in the terms of the Byrd Amendment it-
self. 19 U.S.C. § 1675c. The enactment of the Byrd Amendment was
hardly a secret—its effects were widely discussed in the media, if
only because of the Byrd Amendment’s controversial nature under
the rules of the World Trade Organization.'*

Plaintiffs further argue that Defendants’ failure to give notice of
their interpretation violates the Administrative Procedure Act. PIs.’
Mot. J. Agency R. at 11-15. Plaintiffs claim that Defendants should
either have published their interpretation in the Federal Register or
given personal notice to affected parties under 5 U.S.C. § 553(b). Id.
at 15. However, Defendants’ interpretation would be, if a rule at all,
an interpretive rule—one which merely clarifies the agency’s posi-
tion regarding the meaning of a statute or its own regulations. See
Splane v. West, 216 F.3d 1058, 1063 (Fed. Cir. 2000). At least one
Court addressing this issue has held that publication of an interpre-
tive rule is only required where that interpretive rule reflects a
change in policy. Knutzen v. Eben Ezer Lutheran Hous. Ctr., 815 F.2d
1343, 1351 (10th Cir. 1987) (internal citations omitted). Here, rather
than a change in policy, there appears to be the application of an old
policy (confidentiality of questionnaire responses) to a new statute.
However, even if the publication of all interpretive rules is required
under the Freedom of Information Act, 5 U.S.C. § 552, it is not clear
that it was necessary for Plaintiffs here to be apprised of

Plaintiffs argue that under Morton v. Ruiz, Defendants should have notified them of the
precise interpretation. Pls.’ Reply Mot. J. Agency R. at 14. That case, however, is factually
distinguishable. Morton dealt with an interpretation by the Bureau of Indian Affairs that
limited assistance under the Snyder Act to Native Americans living on reservations, rather
than extending it to those who also lived near reservations. Morton v. Ruiz, 415 U.S. at 204
(1974). This interpretation plainly contradicted the Bureau’s own prior interpretation and
the legislative history of the Snyder Act and Congress’ annual appropriations laws. Morton,
415 U.S. 199, 229. The instant case is not similar. Rather, the ITC and Customs undertook
to enforce the plain letter of the Tariff Act and their regulation pursuant to the Act while
simultaneously giving effect to the Byrd Amendment. Moreover, the resulting interpreta-
tion cannot have been said to affect Plaintiffs’ actual rights to receive Byrd Amendment dis-
tributions; they were still ADPs and eligible to apply for certification.

11 A search of the LexisNexis news database for the terms “Byrd Amendment,” restricted
to only those articles appearing between October 1, 2000 and October 1, 2001, found 293
articles discussing the Byrd Amendment and its effects. LEXIS, News Group File (All) (con-
ducted Oct. 2, 2003). The Byrd Amendment was widely discussed in business and trade
publications, but also in general circulation newspapers.

We note also that the WTO Appellate Body recently ruled that the Byrd Amendment is
inconsistent with U.S. obligations under the Agreement on Antidumping. United States—
Continued Dumping and Subsidy Offset Act of 2000—AB-2002—7—Report of the Appellate
Body, WT/DS217/AB/R, 46 Bernan's Annot. Rep. 97 (Jan. 16, 2003).
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the particular interpretation adopted by Defendants in order to act
to protect their rights under the Byrd Amendment.*?

While Plaintiffs appear to have been unaware at the time of the
Act's passage that they had some fifteen years previously partici-
pated in an antidumping investigation, it is far from clear that De-
fendants were under an obligation to inform them of this. Defen-
dants were under an obligation to compile and publish a list of
ADPs. 19 U.S.C. 8 1675c(d). Even if that list were imperfect, Plain-
tiffs were on constructive notice of the list's existence.'® Plaintiffs
could have petitioned to be added to the list at any time from its pub-
lic debut on Customs’ website in March 2001 until certifications were
due for that year. Even having missed the deadline for 2001 distribu-
tions, Plaintiffs could have petitioned for addition to the list and cer-
tification for 2002 distributions at any time after the 2001 deadline
until September 2, 2002.

12Thpugh the Court need not decide this issue, it seems probable that 5 U.S.C. § 552
would not require publication of the interpretation at issue here. While 5 U.S.C. § 553 ex-
empts interpretive rules from publication, 5 U.S.C. § 552 requires that certain interpreta-
tions be published, while others need only be made available to the public on request. 5
U.S.C. § 552(a)(1); 552(a)(2). 5 U.S.C. § 552(a)(1)(D) requires the Federal Register publica-
tion of “statements of general policy or interpretations of general applicability formulated
and adopted by the agency.” 5 U.S.C. § 552(a)(1)(D). However, subsection 552(a)(2)(B) con-
templates the existence of “statements of policy and interpretations which have been
adopted by the agency” that need not be published in the Federal Register. 5 U.S.C.
§ 552(a)(2)(B). One federal court stated the requirements this way:

In determining whether particular policy or interpretive statements are required to be
published or whether they need only be made available [to the public upon request], sub-
sections (a)(1) and (a)(2) of section 552 must be read together: “statements of policy”
must be available and “statements of general policy” must be published; “interpretations
which have been adopted by the agency” must be available and “interpretations of gen-
eral applicability” must be published.

Lewis v. Weinberger, 415 F. Supp. 652, 659 (D.N.M. 1976) (internal citation omitted). The
case goes on to state:

A policy statement is not qualified as “general” nor is an administrative interpretation
deemed to be “of general applicability” if: (1) only a clarification or explanation of exist-
ing laws or regulations is expressed; and (2) no significant impact upon any segment of
the public results. . .. [P]olicy or interpretive statements are deemed to fall within the
scope of 552(a)(1)(D), requiring their publication, when they adopt new rules or substan-
tially modify existing rules, regulations, or statutes . . .

Lewis, 415 F. Supp. at 659 (internal citations omitted). The ITC’s interpretation of the in-
terplay between the Tariff Act and the Byrd Amendment, as evidenced by the explanatory
letter to Customs, appears to be a clarification or explanation of the Tariff Act. Moreover,
the interpretation does not seek to adopt a new rule, but to apply an old one in a new con-
text.

13pjaintiffs claim that it is unfair to consider them on constructive notice of something
that did not appear in the Federal Register, i.e., their names. Pls.” Reply Mot. J. Agency R.
at 5. While it is true that Plaintiffs’ names at no time appeared in the Federal Register as
part of the list of ADPs, they were on constructive notice that the list existed, that they
could direct questions to the ITC and even, through a comparison of the June 2001, August
2001, and July 2002 lists, that updates were occurring.
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In short, it was not necessary for Plaintiffs to know why they had
been left off the list in order to make inquiries. Plaintiffs may have
been honestly unaware of the implications of the Byrd Amendment,
remaining uninformed about their ability to apply for certification
for distributions for over two years after the Byrd Amendment’s en-
actment. However, while this is certainly a shame, it is also in no
way Defendants’ responsibility. Defendants were not required by ei-
ther the Byrd Amendment or any other law to personally notify
ADPs of the Act and its effects. Moreover, Defendants gave ample
time for corrections to be made to the list and the Federal Register
noticeﬁ1 of intent to distribute were clear about the certification dead-
lines.

Failure to meet the regulatory deadlines cannot be excused as a
result of Customs and the ITC's separate failure to explicitly notify
the public of precisely why certain names were kept off the pub-
lished list of ADPs. While Plaintiffs argue that they cannot be held
responsible for not noticing that their names were not in the Federal
Register, they can be held to have been on notice, due to the three
Federal Register notices published by Customs, along with the
website publication of the list of ADPs and the explanatory letter,
that there was a list, that they possibly should have been on it, and
that there was a specific deadline for filing their claims.*®

14There is some debate between the parties as to whether Defendants would have al-
lowed a certification filing by a company not on the list of ADPs. Even assuming, arguendo,
that Defendants would not have allowed such a filing, Plaintiffs were in no way prevented
from asking for an evaluation of their eligibility, and then proceeding to file a certification
after receiving an affirmative evaluation. In fact, when Plaintiffs became aware of their
probable eligibility for Byrd Amendment distributions, this is just the course they took. See
Letter from David C. Smith, Jr., Collier Shannon Scott, PLLC, to Jeffrey J. Laxague, Office
of Regs. and Rulings, Customs, Customs CAR Doc. 1 (Oct. 2, 2002); Letter from David C.
Smith, Jr., Collier Shannon Scott, PLLC, to Jeffrey J. Laxague, Office of Regs. and Rulings,
Customs, Customs CAR Doc. 2 (Oct. 8, 2002); Letter from Michael T. Schmitz, Ass't Comm’r,
Office of Regs. and Rulings, Customs, to David C. Smith, Collier Shannon Scott, PLLC,
Customs CAR Doc. 3 (Dec. 12, 2002); Letter from Michael T. Schmitz, Ass't Comm'r, Office
of Regs. and Rulings, Customs, to David C. Smith, Collier Shannon Scott, PLLC, Customs
CAR Doc. 4 (Dec. 12, 2002).

15The court notes that the instant case is distinguishable from a line of cases arising out
of FCC licensing. For instance, Satellite Broad. Co. v. F.C.C., 824 F.2d 1 (D.C. Cir. 1987),
dealt with conflicting and confusing FCC regulations regarding the place of filing. The FCC
had reasonably interpreted its regulations to require filing in Gettysburg, Pennsylvania.
However, one company applying for a license had also reasonably interpreted the regula-
tions to require filing in Washington, D.C. Id. Their application was forwarded from D.C. to
Gettysburg by FCC officials, but by the time it reached Gettysburg, the filing deadline had
passed and the FCC denied the application as untimely. Id. The Court of Appeals for the
D.C. Circuit remanded the case to the FCC, stating that where there are two reasonable
interpretations of regulations, the FCC cannot choose between them to the detriment of an
applicant without making its choice clear. Satellite Broad. Co., 824 F.2d at 5. While Satellite
Broad. Co. seems superficially similar to the case at bar, Satellite Broad. Co. dealt with
punishing a party for breaking a rule of which it had no clear notice—the rule requiring
that applications be filed in Gettysburg. In this case, Plaintiffs do not allege that they are
being punished for failing to comply with an agency rule about which they had no notice. If
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Conclusion

Therefore, because it cannot be shown that Defendants’ dismissal
of Plaintiffs’ applications as untimely was arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law, Plain-
tiffs’ motion for judgment on the agency record is denied, and judg-
ment is entered for Defendants.

Slip Op. 03-132

FORMER EMPLOYEES OF UNITED CONTAINER MACHINERY, INC., PLAIN-
TIFFS, V. UNITED STATES, DEFENDANT.

BEFORE: HONORABLE NICHOLAS TSOUCALAS,
SENIOR JUDGE

Court No. 03—00346

ORDER

Upon consideration of defendant’s consent motion for voluntary re-
mand, it is hereby

ORDERED that defendant’s motion is granted; and it is further

ORDERED that this action is remanded to the United States De-
partment of Labor to conduct a further investigation and to make a
determination as to whether the former employees of United Con-
tainer Machinery, Inc., are eligible for certification for worker adjust-
ment assistance benefits; and it is further

ORDERED that the remand results shall be filed no later than 90
days after the date of this order; and it is further

ORDERED that the plaintiffs shall file papers with the Court indi-
cating whether they are satisfied or dissatisfied with the remand re-
sults no later than 30 days after the remand results are filed with
the Court

they are being punished for failure to comply with any rule, it is the deadline set by Defen-
dants for certification filings, a rule of which Plaintiffs had ample notice. Moreover, the ex-
act method of filing a certification was made abundantly clear by Defendants through their
Federal Register notices.



ABSTRACTED CLASSIFICATION DECISIONS

DECISION
NO./DATE PORT OF ENTRY &
JUDGE PLAINTIFF COURT NO. ASSESSED HELD BASIS MERCHANDISE

C03/48 Kalencom Corp. 97-1-00018 4202.92.90 4202.99.10 Agreed statement of Seattle
10/2/03 19.5% or 18.6% 3.4% facts Plastic presentation
Wallach, J. boxes
C03/49 Kalencom Corp. 01-01087 4202.92.90 4202.99.10 Agreed statement of Seattle
10/3/03 18.6% 3.4% facts Plastic presentation
Tsoucalas, S.J. boxes
C03/50 XL Specialty Ins. Co. 00-12-00556 8411.12.80 9801.00.10 Agreed statement of New York
10/3/03 1% Free of duty facts Two “model JTD9” jet
Wallach, J. aircraft engines
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